TAKEOVER AGREEMENT

(OWNER/SURETY)


This is a Takeover Agreement between TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA (hereinafter “Surety”) and the PARISH OF ST. TAMMANY, LOUISIANA, (hereinafter “Owner”) which is effective March 31, 2010. 
I. RECITALS

A. On or about October 15, 2007, Owner entered into a “Form of Contract Between Owner and Contractor” (hereinafter “Construction Contract”) with NATCO, Inc. (hereinafter “Principal”), for work on the project known as “Bid Number: 319-06-07-01-2 - Administrative Complex (Towers Building) Renovations,” (the “Project”);

B. Surety provided Performance and Payment Bond No. 087-SB-104998055 (the “Bond”), on behalf of Principal and in favor of Owner, in the amount of Seven Million One Hundred Twenty-Five Thousand and 00/100 Dollars ($7,125,000.00);  

C. On May 7, 2009, Principal filed its voluntary petition for relief under Chapter 11 of Title 11 of the United States Code (the “Bankruptcy Code”) seeking protection in the United States Bankruptcy Court for the Eastern District of Tennessee, Case No. 2:09-bk-51245, which case was converted to a liquidation under Chapter 7 of the Bankruptcy Code on October 5, 2009;

D. On October 26, 2009, Owner obtained an Order terminating the automatic stay;

E. On or about November 4, 2009, due to the default of the Principal, Owner terminated Principal’s right to complete the Construction Contract;

F. As of the date of Principal’s default, work remained to be performed under the Construction Contract, and defective work needed to be corrected (hereinafter “Remaining Work”).  

G. Without waiving any rights or defenses of the Principal or the Surety all of which are expressly reserved, Owner asserts that Surety is obligated to arrange for completion of the Remaining Work, subject to the terms and conditions of the Construction Contract, Contract Documents, and this Agreement (with any conflicts in the Construction Contract, the Contract Documents, and this Agreement resolved pursuant to Section 22 of this Agreement).  
H. The Surety and Owner have reviewed and agreed that the following constitute the “contract documents”, and that Surety has received a copy of the 104 RFI’s (including sketches).
Construction Documents

Bid Documents, Award Documents, Signed Contract, General and Supplemental Conditions.


Addendums 1 – 7


Change Orders 1 – 9 





Updated Current Plans

Change Order #10 (when completed)

NOW, THEREFORE, based on the exchange of valuable consideration, the receipt and sufficiency of which is acknowledged, and based on the Recitals set forth above which form a part of this Agreement, Surety and Owner agree to the following terms and conditions:  
II. II.
TERMS & CONDITIONS

1. Recitals.  The above recitals and these terms and conditions are contractual and not merely recitals and the agreements contained herein and consideration transferred are made to satisfy rights and obligations between the Owner and Surety.

2. The Remaining Contract Sum.  The Owner represents that as of the effective date of this Agreement, the initial construction contract sum of  $7,125,000.00 has been increased by change orders totaling $146,933.32, and decreased by backcharges totaling $29,950.00 for a current Contract Sum of $7,241,983.32, less payments of $6,049,479.19 for a Remaining Contract Sum, including retainage held, of $1,192,504.13 (hereinafter “Remaining Contract Sum”).    The Owner represents and warrants that the Remaining Contract Sum is accurate.  The Surety reserves the right to verify the accuracy of the Remaining Contract Sum.  The Surety’s remedy against the Owner for breach of this representation and warranty is the reformation of this Agreement to reflect the correct  Remaining Contract Sum.  The final amount to be paid under the Construction Contract, and this Agreement, shall be derived based on the Owner’s quantification and approval of work in place, valued at the unit and/or lump sum prices set under the Construction Contract.  The Owner agrees that the Remaining Contract Sum is dedicated to and will be applied to the completion of the remaining work under the Construction Contract pursuant to this Agreement.   The Owner and Surety agree that the Remaining Contract Sum will be further reduced by the amount of the Principal Delay Damages as defined in Section 7 and pursuant to Change Order No. 10 (as defined below).  Owner reserves any and all rights to assess delay damages after the Surety Completion Date (as defined below).
3. Liens and Assignments Against Construction Contract Funds.  Owner represents that as of the effective date of this Agreement, the known claim notices, stop notices, mechanic’s liens, other liens, assignments or encumbrances against the Contract Funds, which have been filed with or served upon the Owner in connection with the Construction Contract, are identified in EXHIBIT A.  Owner represents that it is not aware of any other claim notices, mechanic’s liens, stop notices, other liens, assignments or encumbrances (hereinafter “Contract Creditors”) against the Contract Sum in connection with the Construction Contract.  Surety shall defend (at Surety’s expense, using its counsel), indemnify and hold harmless Owner and all of its directors and employees from and against any and all claims of every description made by the Contract Creditors arising as a consequence of payments made under the Construction Contract and/or this Agreement.  The Surety’s defense and indemnity obligations to the Owner for claims by Contract Creditors shall be limited to the penal amount of the Bond.

4. Surety to Perform Remaining Work/Owner Assignment.  Surety shall be responsible for the completion of the Remaining Work.  Surety shall perform the Remaining Work through a licensed construction contractor, Landmark Corporation (“Completion Contractor”), which it shall engage.  The Completion Contractor shall be licensed in the state of Louisiana and shall perform the Remaining Work in accordance to the terms of the Construction Contract.  The Completion Contractor shall provide certifications to Owner’s Department of Risk Management which evidence that Completion Contractor has all insurance coverage required of Principal under the Construction Contract.  The insurance certificates shall be provided to Owner prior to the commencement of the performance of the Remaining Work.  Insofar as the Owner has any right, title or interest in or to any subcontract, purchase order, contract, equipment, materials, inventory and appurtenances furnished or supplied to Principal for the Construction Contract, however derived, the Owner hereby irrevocably assigns all such rights, title or interest to the Surety and/or agrees that Surety and/or Completion Contractor shall have the right to utilize the same without charge. 

5. Completion of Remaining Work by Surety.  The Surety hereby undertakes to cause the performance of the Remaining Work.   By its execution of this Agreement, the Owner acknowledges that the Surety is acting in its capacity as the Surety for the Principal in making arrangements for the performance and completion of the Remaining Work, and not as a completion contractor, and that the Surety is not assuming any obligations or liabilities beyond those set forth in the Bond or the Contract Documents.  As to the completion of the Remaining Work, except as otherwise specifically provided to the contrary in this Agreement, the Surety is entitled to all rights, title and interest of the Principal in and to the Construction Contract, and is subject to the obligations therein.  Owner has inspected the work in place and has confirmed that the only work of which it is aware that either may be defective or may not otherwise conform to the Construction Contract is identified on EXHIBIT B (the “Defective Work”).  Owner agrees that it shall not require Surety or Completion Contractor to repair, replace or alter any work or materials in place, unless said work or materials are disclosed on Exhibit B as Defective Work or unless said work or materials constitute a defect in work performed by Principal of which Owner could not have been aware at the time of the execution of this Agreement and which would not have been discoverable through an inspection of the Project using ordinary care and by persons knowledgeable in the type of construction required under the Construction Contract at the time of the execution of this Agreement. Owner asserts that the Defective Work is Surety’s responsibility under the Construction Contract and the Bond, and that all the items in Exhibit B are contained within the Construction Documents.  Surety agrees to work with Owner to address the items identified on Exhibit B, but expressly reserves its rights to challenge or seek additional compensation for any work that is not part of the Construction Contract.  Upon information and belief, Owner agrees and acknowledges that asbestos abatement work required by the Construction Contract has been performed and completed and that no asbestos abatement or related work is included in the Remaining Work.
In order to resolve a dispute between Owner and Surety regarding the scope of the Remaining Work, Surety and Owner agree to execute Change Order No. 10 which is attached hereto as Exhibit C (“Change Order No. 10”) and Surety acknowledges that the work described in Change Order No. 10 shall be part of the Remaining Work. 
In its investigation, Surety discovered mold in certain areas of the Project.  Surety and Owner agree that the Completion Contractor shall arrange for the remediation and abatement of the mold (including the investigation of the mold conditions, the development of a plan to remediate the mold conditions, the performance of the remediation and abatement work, and any post-remediation testing, hereinafter the “Mold Abatement”).  Owner maintains that the Mold Abatement is the responsibility of the Surety, and that Owner is not liable to Surety, Completion Contractor or any third party for the costs and expenses incurred in relation to the Mold Abatement. Surety does not agree, and  Surety fully reserves its rights to claim that the Mold Abatement (or any aspect thereof) is not the responsibility of the Surety and to seek reimbursement for any and all costs and expenses incurred in relation to the Mold Abatement including, but not limited to, the investigation, development of an abatement plan (the “Plan”), the abatement work, and testing associated with the abatement plan and abatement work.  Prior to commencement of the Mold Abatement work, Completion Contractor shall tender to the Owner, through the architect, the Plan and Owner shall promptly review and either provide instructions to modify the Plan (with details regarding the required modifications) or approve the Plan.  Surety reserves the right to challenge any changes or modifications to the Plan.  The parties acknowledge and agree that the Mold Abatement must be completed before the performance of the remainder of the Remaining Work by Completion Contractor begins.    
6. Owner’s Right With Respect to Changes in the Work.  Owner reserves the right, to the extent appropriate for completion of the Remaining Work, to issue further change orders.  The terms of these change orders, including the attendant extensions of time and valuation of the change order work, shall be determined as provided in the Construction Contract.  Surety reserves the right to refuse to perform any extra or additional work if such work constitutes work which does not relate directly to or arise directly from the work contemplated under the Construction Contract as modified by Change Order # 10.  Further, in the event the Owner seeks the performance of additional work which is not subject to valuation by application of the unit and/or lump sum prices set under the Construction Contract, it shall negotiate the appropriate value for such work with Surety before said additional work is started.  

7. Completion of Remaining Work & Liquidated Damages.  Surety, through its Completion Contractor, will coordinate and cooperate with Owner in formulating a schedule for the completion of the Remaining Work.  The Completion Date set forth in the Construction Contract was extended by change order to June 24, 2009 (the “Principal Completion Date”).  Paragraph 8.4 of the Supplementary General Conditions to the Construction Contract allows the Owner to assess damages against the Principal due to or arising from Principal’s failure to complete the Project on or before the Completion Date (as may be further extended) (all damages contemplated or recoverable pursuant to Paragraph 8.4 of the Supplementary General Conditions and any other damages relating to or arising from the failure to timely complete the Project are hereinafter referred to as the “Delay Damages”).  In order to compensate Owner for all Delay Damages and any other damages arising as a result of the Principal’s failure to complete the Project by the Principal Completion Date, Owner and Surety agree that Owner is entitled reduce the Remaining Contract Sum, by deductive change order, in the total amount of Eighty-eight Thousand One Hundred Twenty-four and 00/100 ($88,124.00) Dollars.  This total consists of the amount of Fifty Five Thousand Dollars ($55,000.00) (the “Principal Delay Damages”), calculated for the period running from the Principal Completion Date through October 12, 2009, at the contractually stipulated rate of $500.00 per day; “liquidated damages” as defined by the Supplemental General Conditions paragraph 8.4.1 in the amount of Seventeen Thousand Seven Hundred Thirty-two and 50/100 ($17,732.50) dollars for Designer’s services and expenses throughMarch 29, 2010; and the amount of Fifteen Thousand Three Hundred Ninety-one and 50/100 ($15,391.50) dollars for additional insurance premiums incurred by the Parish in maintaining insurance coverage on the Project building.   The above total amount ($88,124.00) will be deducted from the Remaining Contract Sum through Change Order No. 10.  Owner agrees that no other Delay Damages will accrue prior to the Surety Completion Date (as defined below).
8. Surety shall assure that final completion of the Remaining Work is completed within _____ (___) calendar days from the date Completion Contractor commences work on the Project (“Surety Completion Date”).  Completion Contractor shall begin work (which includes the Mold Abatement) on or before April ___, 2010.  Owner consents to the Surety Completion Date and hereby extends the time for completion of the Remaining Work under the Contract to _____ (___) calendar days from Completion Contractor’s commencement of work on the Remaining Work.  Time extensions which arise after the date of this Agreement will be resolved or adjusted by written change orders.  Completion Contractor will provide to Owner a Critical Path Method schedule (“CPM Schedule”) once prepared by Completion Contractor and will update the CPM Schedule monthly.  The CPM Schedule will be provided in an electronic format and will be formatted according to the software used by Completion Contractor to prepare the CPM Schedule. 

The parties wish to resolve the issues concerning the issue of the delay and liquidated damages accruing since the Principal Completion Date,  and the issue of the default and termination of the Principal.  Accordingly, Owner hereby agrees that no Delay Damages shall accrue for the period running from October 12, 2009, through the Surety Completion Date (including any extensions thereto as granted by the Owner), and the Surety hereby agrees not to dispute the default and termination of the Principal.  The Owner further agrees to grant to the Surety the full benefit of whatever extensions of time and other associated relief due under the Construction Contract in the completion of the Remaining Work.  If the Remaining Work is not completed by the Surety Completion Date (including any written extensions thereof), Owner reserves the right to assess Delay Damages running from the Surety Completion Date through the actual date of completion of the Remaining Work.  Owner agrees to cooperate with Surety and Completion Contractor and to timely respond to requests for information and other requests from Surety and Completion Contractor.  To the extent Completion Contractor is unable to complete the Remaining Work by the Surety Completion Date due to causes beyond the control of Surety and Completion Contractor and solely within the control of Owner or its agents, Owner agrees to extend the Surety Completion Date to the extent of the delay.  
9. Completion Contractor.  Performance of the obligations under the Construction Contract shall be made by Completion Contractor, and Owner hereby consents to Surety’s designation of Completion Contractor as the contractor to complete the Construction Contract and the Project.  Surety hereby designates Completion Contractor as Surety’s agent for the completion of the Construction Contract and the Project.  During the progress of the work, Owner shall have the right to deal directly with Completion Contractor, with the exception that Completion Contractor shall not be authorized, without Surety’s prior written approval, to execute or enter into any pay estimates, change orders or extensions or reductions of time, relating to any work within the scope of the Construction Contract.  Surety’s representative must execute pay estimates, change orders, and extensions or reductions of time, as may be required under the Construction Contract, on behalf of Surety.  All documents pertaining to pay estimates, progress and final payments, change orders, and extensions or reductions of time shall be sent to the Completion Contractor and the Surety as follows:
	SURETY:
	Travelers Casualty & Surety 

Company of America

ATTN:  Michael Burkhardt

1500 Market Street

West Tower, 29th Floor

Philadelphia, PA  19102

	with a copy to:
	Manier & Herod

ATTN:  Jeffrey S. Price 

2200 One Nashville Place

150 Fourth Avenue, North

Nashville, Tennessee 37219

	COMPLETION CONTRACTOR:
	Landmark Corporation 

Larry Calloway 

935 North State of Franklin Road 

Johnson City, TN 37604


10. Payments to Surety.  The Remaining Contract Sum shall be paid to the Surety as it completes the Remaining Work:  (i) in periodic, monthly payments, in accordance with the procedures in the Construction Contract, based on the value of the work in place, or stored, calculated in accordance with the unit and lump sum prices set under the Construction Contract, less retainage withheld in accordance with the Construction Contract; and (ii) in a final payment once the Remaining Work is complete, based on the Owner’s final review, quantification and acceptance of the Remaining Work, in accordance with the procedures in the Construction Contract valued in accordance with the unit and lump sum prices set under the Construction Contract.  
11. Bond Penal Limit and Payments by Surety.  From time to time, the Surety agrees to expend such of its own funds as may be necessary to pay for completion of the Remaining Work; provided, however, that the Surety’s performance obligation, over and above the amount paid by the Owner and received by the Surety under this Agreement, shall, in no event, exceed, and it is hereby expressly limited to, the expenditure of the penal amount of the Bond ($7,125,000.00), as reduced by all amounts expended by the Surety including, but not limited to, all expenditures made to complete the Remaining Work, or to satisfy all claims under the Bond (including, but not limited to, claims of subcontractors, laborers, suppliers and any other third party).  The penal amount of the Bond is expressly reserved and is not waived by the execution of this Agreement or the performance of Surety’s obligations hereunder.  It shall not include attorney fees or costs incurred by the Surety for negotiations to perfect this Agreement, or for contract or consultant work incurred in the determination of the Remaining Work. 
The Surety agrees to investigate all proper payment claims made against it, but shall have the right to settle, compromise, defend, appeal, pay or dispute such claims as it, in its sole and complete discretion, may deem appropriate.  In no event shall the Owner withhold any portion of the  Remaining Contract Sum on account of claims, stop notices, liens, suits or demands by persons or entities furnishing or alleged to have furnished labor and/or materials to the Project, except as allowed by the General and Supplemental Conditions; provided, however, that the Surety shall defend, indemnify and hold harmless the Owner from any loss which may arise by virtue of such claims, stop notices, liens, suits and demands, subject to the penal amount of the Bond, as reduced by the payments made by the Surety pursuant thereto. If the Owner is required by law to hold back or offset funds due to stop notices, verified statements of claim or similar claims, however, then those claims shall be administered as provided in Section 13 of this Agreement.  Nothing in this Agreement constitutes a waiver of such penal amount or an increase in the liability of the Surety under the Bond.
12. Payment Requisitions.  The Surety, through its Completion Contractor, shall submit to the Owner whatever information or documentation is required regarding the performance of the Remaining Work and stored materials, to conform to and support the requisition process and schedule established in the General and Supplemental Conditions.  The Owner recognizes that the Surety shall be arranging for completion of the Remaining Work through the services of Completion Contractor.  Accordingly, the Owner shall accept the Completion Contractor’s representations and certifications with respect to all aspects of the work, progress of the work, quality of the work, payments to others, warranty and maintenance of the work, and all other matters pertinent to completion of the Remaining Work, as if those representations had been made by the Surety, since the Surety may have no personal knowledge of such matters.  
13. No Offsets Against Payments to Surety.  All monies due, and to become due, pursuant to this Agreement, including, without limitation, progress payments, retainage, payments for extra work or additional work orders, and final payment, for work on behalf of the Surety by its Completion Contractor, shall be made to the Surety in accordance with the process and schedule established in the General and Supplemental Conditions. Owner is authorized to withhold retainage as contemplated under the Construction Contract and retainage shall be released pursuant to and subject to the terms of the Construction Contract. Owner reserves its right with respect to claim deductions for any future periodic payments for Dammon Engineering’s (the Designer’s) services incurred after March 29, 2010, but Owner shall not withhold said payments from any moneys due and to be due pursuant to this agreement, except as specifically authorized in Paragraph 7, above.   Surety reserves all claims and defenses arising from Designer’s work in relation to the Project or fees incurred by the Owner in relation thereto incurred through these same dates.  Except where the Owner is required by law, or under the General or Supplemental Conditions  to hold back or offset funds due to stop notices, verified statements of claim, or other similar claims, the Owner shall not withhold any portion of the Remaining Contract Sum on account of claims, liens, suits or demands by persons or entities furnishing or alleged to have furnished labor and/or materials, supplies or equipment to the Project.  If a stop notice, verified statement of claim or similar claim is filed or made, and the Owner is required by law, or under the General or Supplemental Conditions to hold back or offset funds accordingly, then the Owner agrees to accept the bond the Surety may provide or procure as replacement security for any such claim.  The provision of replacement security by Surety to Owner shall be subject to the procedure set forth in the public contracts statutes applicable to the Project and the Construction Contract.  Upon receipt of the bond, the Owner agrees to release those funds to Surety.  Further, the Owner shall not withhold payments to the Surety based on a prior failure of the Principal to provide the Owner with any certificates or representations required under the Construction Contract.  All payments shall be made directly to the Surety by check payable to the Surety, at the address stated in Section 15 of this Agreement.  

14. Satisfaction of Surety’s Performance Obligation.  The acceptance of the Remaining Work by the Owner in accordance with the Construction Contract or the expenditure by the Surety of the Bond penal amount, whichever comes first, shall satisfy the Surety’s performance obligations under its Bond and this Agreement.  The Owner represents that the Principal would have been required to complete all of its obligations under the Construction Contract had it not been in default and that, prior to the date of this Agreement, the Owner had not made any agreement with the Principal that any item of work included in the Construction Contract would not have to be performed, except to the extent provided in any pre-approved change orders.  This does not waive any of the parties’ rights under the Contract Documents, nor does Owner waive any of its warranty rights for any of the work performed by the Principal or by the Completion Contractor.
15. Transmission of All Cure, Default or Termination Notices.  Any notice which is provided for or required by this Agreement for any cure, default or termination notice must be in writing and may be delivered in person to any party or may be sent by a facsimile transmission, courier, or registered or certified U.S. mail, with postage prepaid, return receipt requested.  E-mail is not acceptable communication method.  Any such cure, default or termination notice shall be deemed received by the party to whom it is sent (i) in the case of delivery by hand or delivery by reputable national or local courier (such as United Parcel Service or Federal Express), on the date of delivery to the party to whom such notice is addressed; (ii) in the case of facsimile transmission, one working day after the date of successful transmission (provided that an additional copy of such notice is subsequently received within three (3) days of the facsimile using the methods in (i) or (iii)), and (iii) in the case of registered or certified mail, the date receipt is acknowledged on the return receipt for such notice.  All such notices shall be sent to the persons and addresses listed below:

	IF TO OWNER:
	St. Tammany Parish

Dept. of Finance / Purchasing Division

P.O. Box 628

Covington, LA 70434

	with a copy to:
	Ronald S. Hagan

Deputy Counsel

St. Tammany Parish Government

Office of the Parish President

P.O. Box 628

Covington, LA 70434

	
	

	IF TO SURETY OR COMPLETION CONTRACTOR:
	Travelers Casualty & Surety 

Company of America

ATTN:  Michael Burkhardt

1500 Market Street

West Tower, 29th Floor

Philadelphia, PA  19102

	with a copy to:
	Manier & Herod

ATTN:  Jeffrey S. Price 

2200 One Nashville Place

150 Fourth Avenue, North

Nashville, Tennessee 37219

	
	


The addresses and persons listed may be changed at any time by giving written notice in accordance with this Section 15. 

16. No Third-Party Rights.  Nothing in this Agreement shall be deemed to create any rights in favor of, or to inure to the benefit of, any third party or parties, or to waive or release any defense or limitation against third party claims.  

17. All Claims Referred to the Surety.  The Owner recognizes that the Surety may be liable to unpaid suppliers and subcontractors of Principal.  The Owner agrees to make no representations or promises of payment to these suppliers and subcontractors and will refer all inquiries to the Surety.  

18. Surety’s Performance Rights Confirmed.  Nothing shall limit the Surety’s rights under the Bond, this Agreement or applicable law.  The Owner hereby recognizes those rights which afford to the Surety all rights and remedies of Owner against the Principal, including the right of equitable subrogation, recoupment, offset, and withholding, amongst others.  Further, the Owner also recognizes that the Surety is subrogated to the Principal’s rights under the Construction Contract, including the right to additional compensation or damages where allowed or appropriate under the Construction Contract or applicable law for claims or matters arising before or after the date of this Agreement.  The Owner expressly agrees and acknowledges:  (i) that Surety is entering into this Agreement not as a contractor, but as a means of satisfying the Surety’s Bond obligations; (ii) that the Surety has provided to Owner the Completion Contractor, a fully licensed contractor, to finish the project; and (iii) that the Owner hereby forever releases and discharges any and all claims that the Surety is an unlicensed contractor.

Insofar as the Owner has any right title or interest therein, the Owner hereby conveys to the Surety and its Completion Contractor the right to use, without charge, any of the equipment, materials and appurtenances furnished or supplied by the Principal which may be stored on or about the premises of the Project site for the sole purpose of completing the Remaining Work until the Remaining Work is completed.

19. Specific Reservation of Rights & Defenses.  Except to the extent expressly and otherwise provided for in this Agreement, neither this Agreement nor any provision hereof shall be deemed or construed to be an admission or concession of liability of any kind or nature by Principal, Surety or the Owner.  Furthermore, unless expressly and otherwise provided for in this Agreement, nothing herein shall constitute a waiver of (i) any of the rights, claims, or defenses of Principal or Surety in relation to the Bond, the Project or Construction Contract (without limitation) or (ii) any rights, claims or defenses of the Owner in relation to the Bond, the Project or Construction Contract, with the Principal, Surety and the Owner specifically reserving all of the foregoing rights, defenses and claims.

Notwithstanding these potential rights, defenses and claims, however, and in the interest of expediting the completion of the Project to minimize the damages of the ultimately responsible parties, the Surety has agreed to complete the Remaining Work, subject to the penal amounts of the Bond; to this mutual reservation of all rights, defenses and claims; and to the terms and conditions of this Agreement.
20. Agreement Binding on Successors.  This Agreement shall be binding upon the successors and assignees of Surety and Owner.

21. No Modification Except in Writing.  This Agreement cannot be modified except in a writing signed by both Owner and Surety.  

22. Controlling Documents.  This Agreement is purely supplemental to the Construction Contract, Contract Documents and Bond, and is executed to further clarify and state the parties rights and obligations due to the default of the Principal, and the performance of the Surety’s obligations pursuant to the Construction Contract, Contract Documents and the Bond.   By entering this Agreement, the Owner does not intend to release Surety from any of its obligations under the Construction Contract, Contract Documents, and/or Bond However, if a provision of this Agreement expressly alters, or modifies, a specific term or terms of the Construction Contract, Contract Documents, and/or the Bond, then this Agreement shall control with respect to those specific terms expressly altered or modified.  


23. No Waiver.  The failure of either party to exercise in any respect a right provided for in this Agreement shall not be deemed to be a subsequent waiver of the same right or of any other right

24. Severability.  The invalidity or enforceability of any particular provision of this Agreement shall not affect the other provisions of this Agreement and the Agreement shall be construed as if the invalid or unenforceable provisions were omitted.

25. Counterparts.  This Agreement may be executed in any number of counterparts each of which when executed and delivered shall be deemed to an original with all the counterparts constituting but one and the same Agreement.  The execution of this Agreement by any parties hereto will not become effective until all the counterparts hereof have been executed by all the parties.

26. Construction.  The Owner and Surety have been represented by counsel who have materially participated in the authorship of this Agreement.  With this understanding, the Owner and the Surety agree that the rule of construction that a written agreement is construed against the party drafting or preparing such an agreement shall not apply to the interpretation of this Agreement.


WHEREFORE, Surety and Owner have executed this Agreement by their authorized representatives.

	OWNER:

	PARISH OF ST. TAMMANY , LOUISIANA

	
	

	BY:
	

	
	

	ITS:
	

	
	

	DATE:
	


	SURETY:

	TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA

	
	

	BY:
	

	
	

	ITS:
	

	
	

	DATE:
	


EXHIBIT A

Claim Notices/Stop Notices/Liens/Assignments

	1,656,971
	11/30/2007
	Randy's Debris Haulers, Inc.
	$31,350.00 
	Active
	
	
	
	
	

	1,700,287
	9/26/2008
	Metal Studs, LLC
	$13,092.97 
	Active
	
	
	
	
	

	1,700,704
	9/30/2008
	Standard Materials, LLC
	$10,242.91 
	Active
	
	
	
	
	

	1,731,027
	6/29/2009
	HAC Contracting, Inc.
	$155,000.00 
	Active, but for same months as $80,000.00 cancelled lien below

	1,734,086
	7/17/2009
	Metal Studs, LLC
	13,092.97
	Same $ as lien in #2 above
	
	
	

	1,735,115
	7/30/2009
	Superior Drywall
	$14,166.50 
	Active
	
	
	
	
	

	1,736,176
	8/10/2009
	Cajun Concrete Services, Inc.
	$3,319.75 
	Active
	
	
	
	
	

	1,736,792
	8/13/2009
	The Sherwin-Williams Co.
	$8,929.47 
	Active
	
	
	
	
	

	1,745,056
	10/7/2009
	Data-Tel of Louisiana, Inc.
	$8,297.66 
	Active
	
	
	
	
	

	1,746,754
	F. 10/22/09
	Overhead Door Co. of New Orleans, Inc.
	$12,770.00 
	Active
	
	
	
	
	

	1,751,245
	12/3/2009
	Superior Drywall
	$7,259.10 
	Active, lien is for the retainage amount for lien in #6 above

	
	
	
	
	
	
	
	
	
	

	
	
	
	$264,428.36 
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	
	
	NOTICES BUT NO LIEN FILED
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	
	4/14/2009
	RSC Equipment Rental
	12,918.36
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	
	
	CANCELLED
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	1.687,210
	6/23/2008
	HAC Contracting, Inc.
	$80,000.00 
	cancelled 8/4/2008
	
	
	
	

	1,742,766
	9/11/2009
	Accoustical Specialties & Supply, Inc.
	$10,052.64 
	cancelled 2/18/2010
	
	
	
	



EXHIBIT B

Defective Work
EXHIBIT C
Change Order No. 10
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