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PREFACE

The principal purpose of the Commentary is to provide a basic volume of knowledge and facts relating to building construction
as it pertains to the regulations set forth in the 2015 International Existing Building Code. The person who is serious about effec-
tively designing, constructing and regulating existing buildings and structures will find the Commentary to be a reliable data
source and reference to almost all components in the built environment.

Throughout all of this, strenuous effort has been made to keep the vast quantity of material accessible and its method of pre-
sentation useful. With a comprehensive yet concise summary of each section, the Commentary provides a convenient reference
for regulations applicable to the construction of buildings and structures. In the chapters that follow, discussions focus on the full
meaning of application and the consequences of not adhering to the code text. Illustrations and examples are provided to aid
understanding; they do not necessarily illustrate the only methods of achieving code compliance.

The format of the Commentary includes the full text of each section, table and figure in the code, followed immediately by the
commentary applicable to that text. At the time of printing, the Commentary reflects the most up-to-date text of the 2015 Inter-
national Existing Building Code. As stated in the preface to the International Existing Building Code, the content of sections in
the code that begin with a letter designation (i.e., Section [B]1301.2) are maintained by another code development committee.
Each section’s narrative includes a statement of its objective and intent, and usually includes a discussion about why the require-
ment commands the conditions set forth. Code text and commentary text are easily distinguished from each other. All code text
is shown as it appears in the International Existing Building Code, and all commentary is indented below the code text and
begins with the symbol <.

Readers should note that the Commentary is to be used in conjunction with the International Existing Building Code and not
as a substitute for the code. The Commentary is advisory only; the code official alone possesses the authority and responsibility
for interpreting the code.

Comments and recommendations are encouraged, for through your input, we can improve future editions. Please direct your
comments to the Code and Standards Department in the Chicago District Office.

The International Code Council would like to extend its thanks to Susan Gentry, Melvyn Green, Wayne Jewell, Ken Schoonover,
Mark Stimac and the Structural Engineers Association of California (SEAOC) whose help as contributing authors made this
document possible.
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Chapter 1:
Scope and Administration

General Comments

This chapter contains provisions for the scope and
application (Part 1), and the enforcement and adminis-
tration (Part 2) of subsequent requirements of the code.
In addition to establishing the scope of the code, Chap-
ter 1 identifies which buildings and structures come
under its purview. Part 1, Scope and Application,
includes Sections 101 and 102. Section 101 addresses
the scope of the code as it applies to existing structures
undergoing repairs, alterations, change of occupancy
and additions or relocation. Section 102 establishes the
applicability of the code and addresses existing struc-
tures. Part 2, Administration and Enforcement, includes
the balance of the provisions of Chapter 1. Section 103
establishes the Department of Building Safety and
details the appointment of department personnel. Sec-
tion 104 outlines the duties and authority of the code
official with regard to permits, inspections and right of
entry. It also establishes the authority of the code official
to approve alternative materials, used materials and
modifications. Section 105 states when permits are
required and establishes the procedures for reviewing
applications and issuing permits. Section 106 describes
the information that must be included on the documents
submitted with the application. Section 107 authorizes
the code official to issue permits for temporary struc-
tures and uses. Section 108 establishes requirements
for a fee schedule. Section 109 includes the inspection
duties of the code official or an inspection agency that
has been approved by the code official. Provisions for
issuing certificates of occupancy are detailed in Section
110. Section 111 gives the code official the authority to
approve utility connections. Section 112 establishes the
board of appeals and the criteria for making applications
for appeal. Administrative provisions for violations are
addressed in Section 113, including provisions for
unlawful acts, violation notices, prosecution and penal-
ties. Section 114 describes procedures for stop work
orders. Section 115 establishes the criteria for unsafe
structures and equipment, and the procedures to be fol-
lowed by the code official to abate such conditions and
notify the responsible party. Section 116 describes the
emergency measures that address structures in danger
of collapse. Section 117 authorizes the code official to
have structures demolished that are dangerous, unsafe,
insanitary or otherwise unfit for human habitation or
occupancy. Each state’s building-code-enabling legisla-
tion, which is grounded in the police power of the state,
is the source of all authority to enact building codes. In
terms of how it is used, police power is the power of the

state to legislate for the general welfare of its citizens.
This power enables passage of such laws as building
codes. If the state legislature has limited this power in
any way, the municipality may not exceed these limita-
tions. While the municipality may not further delegate its
police power (e.g., by delegating the burden of deter-
mining code compliance to the building owner, contrac-
tor or architect), it may turn over the administration of
the building code to a municipal official, such as a code
official, provided that sufficient criteria are given to the
code official to establish clearly the basis for decisions
as to whether a proposed building conforms to the code.

Chapter 1 is largely concerned with maintaining “due
process of law” in enforcing the building performance
criteria contained in the body of the code. Only through
careful observation of the administrative provisions can
the code official reasonably hope to demonstrate that
“equal protection under the law” has been provided.
While it is generally assumed that the administration
and enforcement section of a code is geared toward a
code official, this is not entirely true. The provisions also
establish the rights and privileges of the design profes-
sional, contractor and building owner. The position of
the code official is merely to review the proposed and
completed work, and to determine if the construction
conforms to the code requirements. The design profes-
sional is responsible for the design of a safe structure.
The contractor is responsible for constructing the struc-
ture in conformance to the plans.

During the course of construction, the code official
reviews the activity to ascertain that the spirit and intent
of the law are being met and that the safety, health and
welfare of the public will be protected. As a public ser-
vant, the code official enforces the code in an unbiased,
proper manner. Every individual is guaranteed equal
enforcement of the provisions of the code. Further,
design professionals, contractors and building owners
have the right of due process for any requirement in the
code.

Purpose

The code, as with any other code, is intended to be
adopted as a legally enforceable document to safe-
guard health, safety, property and public welfare. A
code cannot be effective without adequate provisions
for its administration and enforcement. The code official
charged with the administration and enforcement of
building regulations has a great responsibility and with
this responsibility comes authority. No matter how
detailed the code may be, the code official must, to
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SCOPE AND ADMINISTRATION

some extent, exercise his or her own judgment in deter-
mining code compliance. The code official has the
responsibility to establish that the homes in which the
citizens of the community reside and the buildings in
which they work are designed and constructed to be
structurally stable, with adequate means of egress, light
and ventilation, and to provide a minimum acceptable
level of protection to life and property from fire.

A large number of existing buildings and structures do
not comply with the current building code requirements
for new construction. Although many of these buildings
are potentially salvageable, rehabilitation is often cost
prohibitive because they may not be able to comply with
all the requirements for new construction. At the same

time, it is necessary to regulate construction in existing
buildings that undergo additions, alterations, renova-
tions, extensive repairs or change of occupancy. Such
activity represents an opportunity to ensure that new
construction complies with the current building codes
and that existing conditions are maintained, at a mini-
mum, to their current level of compliance or are
improved as required. To accomplish this objective, and
to make the rehabilitation process easier, this chapter
allows for a controlled departure from full compliance
with the technical codes, without compromising the min-
imum standards for the fire prevention and life safety
features of the rehabilitated building.

PART 1—SCOPE AND APPLICATION

SECTION 101
GENERAL

[A] 101.1 Title. These regulations shall be known as the
Existing Building Code of [NAME OF JURISDICTION], herein-
after referred to as “this code.”

+«+ The purpose of this section is to identify the adopted
regulations by inserting the name of the adopting
jurisdiction into the code.

[A] 101.2 Scope. The provisions of the International Existing
Building Code shall apply to the repair, alteration, change of
occupancy, addition to and relocation of existing buildings.

+“ This section establishes where the regulations con-
tained in the code must be followed, whether all or in
part. Something must happen (modification to an
existing building or allowing an existing building or
structure to become unsafe) for the code to be appli-
cable. While such activity may not be as significant as
for a new building, a fence is considered a structure
and, therefore, its erection is within the scope of the
code. The code is not a maintenance document
requiring periodic inspections that will, in turn, result
in an enforcement action, although periodic inspec-
tions are addressed by the International Fire Code®
(IFC®).
[A] 101.3 Intent. The intent of this code is to provide flexi-
bility to permit the use of alternative approaches to achieve
compliance with minimum requirements to safeguard the
public health, safety and welfare insofar as they are affected
by the repair, alteration, change of occupancy, addition and
relocation of existing buildings.

“The code is intended to set forth regulations that
establish the minimum acceptable level to safeguard
public health, safety and welfare. The intent becomes
important in the application of sections such as Sec-
tions 102, 104.11 and 113, as well as any enforce-
ment-oriented interpretive action or judgment. Like
any code, the written text is subject to interpretation.

Interpretations should not be affected by economics
or the potential impact on any party. The only consid-
erations should be the protection of public health,
safety and welfare.

[A] 101.4 Applicability. This code shall apply to the repair,
alteration, change of occupancy, addition and relocation of
existing buildings, regardless of occupancy, subject to the cri-
teria of Sections 101.4.1 and 101.4.2.

« All existing structures must comply with the provi-
sions of the code when undergoing repair, alteration,
change of occupancy, addition and relocation, sub-
ject to the criteria in Sections 101.4.1 and 101.4.2.
Sections 101.4.1 and 101.4.2 contain provisions that
are significantly different, based on whether the build-
ing has been previously occupied. Basically, if the
building has not been previously occupied, it must
comply with the requirements for new construction.
This also applies to buildings undergoing alterations
or additions.

[A] 101.4.1 Buildings not previously occupied. A building
or portion of a building that has not been previously occupied
or used for its intended purpose in accordance with the laws
in existence at the time of its completion shall be permitted to
comply with the provisions of the laws in existence at the
time of its original permit unless such permit has expired.
Subsequent permits shall comply with the International
Building Code or International Residential Code, as applica-
ble, for new construction.

++ This section requires all buildings that have not been
previously occupied to comply with the International
Building Code® (IBC®) or the International Residential
Code® (IRC®) if the permit for such building has
expired. It also applies to any building that may have
been completed and not occupied or used for its
intended purpose. The building remains a new struc-
ture in terms of code compliance until such a time as
it is occupied in whole or in part. Again this is based
on the permit being expired. If the permit has not
expired then the building can comply with the laws in
existence at the time of construction.
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[A] 101.4.2 Buildings previously occupied. The legal occu-
pancy of any building existing on the date of adoption of this
code shall be permitted to continue without change, except as
is specifically covered in this code, the International Fire
Code, or the International Property Maintenance Code, or as
is deemed necessary by the code official for the general safety
and welfare of the occupants and the public.

% This section allows for buildings that were legally
occupied in part or in whole at the time the code was
adopted to continue. There is a maintenance concern
that is addressed by the requirement that the building
comply with either the IFC or the International Prop-
erty Maintenance Code® (IPMC®). These codes
ensure that life safety systems, such as means of
egress pathways and fire protection systems, are
kept in place and able to protect the life and safety of
the inhabitants of these existing structures.

[A] 101.5 Safeguards during construction. Construction
work covered in this code, including any related demolition,
shall comply with the requirements of Chapter 15.

« The fundamental rationale behind this section is to
establish reasonable safety precautions, in accor-
dance with Chapter 15, during all phases of construc-
tion and demolition. Chapter 15 also covers the
protection of adjacent public and private properties.

[A] 101.6 Appendices. The code official is authorized to
require rehabilitation and retrofit of buildings, structures or
individual structural members in accordance with the appen-
dices of this code if such appendices have been individually
adopted.

+ This section describes a unique aspect of the code
whereby any appendix referenced in the code
becomes a part of the code without the jurisdiction
having to specifically adopt it. For example, in Chap-
ter 7, voluntary alterations to lateral-force-resisting
systems are allowed when conducted in accordance
with Appendix A. Therefore, Appendix A, having been
specifically referenced, is enforceable without having
to be specifically adopted by the local jurisdiction.
Any appendices not specifically referenced in the
code must be individually adopted to be legally
enforced.

[A] 101.7 Correction of violations of other codes. Repairs
or alterations mandated by any property, housing, or fire
safety maintenance code or mandated by any licensing rule or
ordinance adopted pursuant to law shall conform only to the
requirements of that code, rule, or ordinance and shall not be
required to conform to this code unless the code requiring
such repair or alteration so provides.

+ This section is intended to keep the requirements of
other codes or ordinances intact and separate from
the requirements of the code.

SCOPE AND ADMINISTRATION

SECTION 102
APPLICABILITY

[A] 102.1 General. Where there is a conflict between a gen-
eral requirement and a specific requirement, the specific
requirement shall be applicable. Where in any specific case
different sections of this code specify different materials,
methods of construction or other requirements, the most
restrictive shall govern.

*In cases where the code establishes a specific
requirement for a certain condition, that requirement
is applicable even if it is less restrictive than a general
requirement elsewhere in the code. Also, the most
restrictive code requirement is to apply where there
may be different requirements in the code for a spe-
cific installation.

[A] 102.2 Other laws. The provisions of this code shall not
be deemed to nullify any provisions of local, state, or federal
law.

+ In some cases, other laws enacted by the jurisdiction,
or the state or federal government may be applicable
to a condition that is also governed by a requirement
in the code. In such circumstances, the requirements
of the code are in addition to that other law that is still
in effect, although the code official may not be
responsible for its enforcement.

[A] 102.3 Application of references. References to chapter
or section numbers or to provisions not specifically identified
by number shall be construed to refer to such chapter, section,
or provision of this code.

+ In a situation where the code may make reference to
a chapter or section number or to another code provi-
sion without specifically identifying its location in the
code, assume that the referenced section, chapter or
provision is in the code and not in a referenced code
or standard.

[A] 102.4 Referenced codes and standards. The codes and
standards referenced in this code shall be considered part of
the requirements of this code to the prescribed extent of each
such reference and as further regulated in Sections 102.4.1
and 102.4.2.

Exception: Where enforcement of a code provision would
violate the conditions of the listing of the equipment or
appliance, the conditions of the listing shall govern.

+ A referenced code, standard or portion thereof is an
enforceable extension of the code as if the content of
the standard were included in the body of the code.
For example, Section 301.1.4 references ASCE 41 in
its entirety for the seismic evaluation and design of an
existing building. In those cases where the code ref-
erences only portions of a standard, the use and
application of the referenced standard is limited to
those portions that are specifically identified. For
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SCOPE AND ADMINISTRATION

example, Item 4, Section 403.5 references structural
irregularity as defined in ASCE 7. Therefore, it is only
these portions of ASCE 7 that are applicable to this
specific code requirement. Lastly, if conflicts between
the requirements of the code and a referenced stan-
dard occur, the requirements of the code govern
regardless of which requirement is more restrictive.
The exception deals with possible conflicts between
code requirements and the conditions of an equip-
ment listing. If the code conflicts with or deviates from
the conditions of the listing, this may or may not mean
that the code violated the listing. For example, the
listing for an appliance might allow a particular appli-
cation of an appliance that is expressly prohibited by
the code. In this case, the code has not violated the
listing, but instead has simply limited the application
allowed by the listing. The intent is for the highest
level of safety to prevail.

[A] 102.4.1 Conflicts. Where conflicts occur between provi-
sions of this code and referenced codes and standards, the
provisions of this code shall apply.

++ This section clarifies that the code takes precedence
over a referenced code or standard. As discussed in
the commentary to Section 102.4, it is also important
to understand the extent to which another code or
standard has been referenced. This may reduce the
number of possible conflicts to be addressed.

[A] 102.4.2 Conflicting provisions. Where the extent of the
reference to a referenced code or standard includes subject
matter that is within the scope of this code, the provisions of
this code as applicable, shall take precedence over the provi-
sions in the referenced code or standard.

+« Often it can be confusing when a standard is refer-
enced in its entirety and has a similar scope but very
different or simply conflicting requirements. This sec-
tion clarifies that, although that standard may address
similar issues, the code will take precedence over
those requirements as a whole.

[A] 102.5 Partial invalidity. In the event that any part or pro-
vision of this code is held to be illegal or void, this shall not
have the effect of making void or illegal any of the other parts
or provisions.

+ Only invalid sections of the code (as established by
the court of jurisdiction) can be set aside. This is
essential to safeguard the application of the code text
to situations where a provision is declared illegal or
unconstitutional. This section preserves the legisla-
tive action that put the legal provisions in place.

PART 2—ADMINISTRATION AND ENFORCEMENT

SECTION 103
DEPARTMENT OF BUILDING SAFETY

[A] 103.1 Creation of enforcement agency. The Depart-
ment of Building Safety is hereby created, and the official in
charge thereof shall be known as the code official.

+ This section creates the building department and
describes its composition (see Section 109 for a dis-
cussion of the inspection duties of the department).
Appendix A of the IBC contains qualifications for the
employees of the building department involved in the
enforcement of the code. If a jurisdiction desires to
establish these qualifications for its employees,
Appendix A must be specifically referenced in the
adopting ordinance.

The executive official in charge of the building
department is named the “code official” by this sec-
tion. In actuality, the person who is in charge of the
department may hold a different title, such as building
commissioner, building inspector or construction offi-
cial. For the purpose of the code, that person is
referred to as the “code official.”

[A] 103.2 Appointment. The code official shall be appointed
by the chief appointing authority of the jurisdiction.

<+ This section establishes the code official as an
appointed position of the jurisdiction.

[A] 103.3 Deputies. In accordance with the prescribed proce-
dures of this jurisdiction and with the concurrence of the
appointing authority, the code official shall have the authority
to appoint a deputy code official, the related technical offi-
cers, inspectors, plan examiners, and other employees. Such
employees shall have powers as delegated by the code offi-
cial.

+* This section provides the code official with the author-
ity to appoint other individuals to assist with the
administration and enforcement of the code. These
individuals have the authority and responsibility as
designated by the code official. Such appointments,
however, may be exercised only with the authoriza-
tion of the chief appointing authority.

SECTION 104
DUTIES AND POWERS OF CODE OFFICIAL

[A] 104.1 General. The code official is hereby authorized
and directed to enforce the provisions of this code. The code
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official shall have the authority to render interpretations of
this code and to adopt policies and procedures in order to
clarify the application of its provisions. Such interpretations,
policies, and procedures shall be in compliance with the
intent and purpose of this code. Such policies and procedures
shall not have the effect of waiving requirements specifically
provided for in this code.

“ The duty of the code official is to enforce the code,
and he or she is the “authority having jurisdiction” for
all matters relating to the code and its enforcement. It
is the duty of the code official to interpret the code
and to determine compliance. Code compliance will
not always be easy to determine and will require
judgment and expertise, particularly when enforcing
the provisions of Sections 104.10 and 104.11. In
exercising this authority, however, the code official
cannot set aside or ignore any provision of the code.

[A] 104.2 Applications and per mits. The code official shall
receive applications, review construction documents, and
issue permits for the repair, alteration, addition, demolition,
change of occupancy, and relocation of buildings; inspect the
premises for which such permits have been issued; and
enforce compliance with the provisions of this code.

++ The code enforcement process is normally initiated
with an application for a permit. The code official is
responsible for processing applications and issuing
permits for the modification of buildings in accor-
dance with the code.

[A] 104.2.1 Determination of substantially improved or
substantially damaged existing buildings and structures
in flood hazard areas. For applications for reconstruction,
rehabilitation, repair, alteration, addition or other improve-
ment of existing buildings or structures located in flood haz-
ard areas, the building official shall determine where the
proposed work constitutes substantial improvement or repair
of substantial damage. Where the building official determines
that the proposed work constitutes substantial improvement
or repair of substantial damage, and where required by this
code, the building official shall require the building to meet
the requirements of Section 1612 of the International Build-
ing Code.

“ This language is similar to IRC Section R105.3.1.1,
which has the building official making a finding with
regard to the value of the proposed work and market
value of the building. This subsection describes what
the building official does to determine whether work
proposed for existing buildings meets those defini-
tions. Some code officials have suggested to FEMA
that the simple presence of the definitions is insuffi-
cient to ensure that these determinations are made
and it would be helpful if the building official's respon-
sibilities clearly specified making these determina-
tions.

FEMA published extensive guidance on substantial
improvement and substantial damage, including a
number of acceptable methods to estimate market
value and project costs. Most jurisdictions require the
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applicant to provide an estimate of costs, which is
already required to be included in the application.

[A] 104.2.2 Preliminary meeting. When requested by the
permit applicant or the code official, the code official shall
meet with the permit applicant prior to the application for a
construction permit to discuss plans for the proposed work or
change of occupancy in order to establish the specific appli-
cability of the provisions of this code.

Exception: Repairs and Level 1 alterations.

+ The preliminary meeting is an important aspect of any
repair, alteration, change of occupancy, addition or
relocation of any building. At this phase in a project, it
is considerably less expensive to make changes or
corrections. Possible problem issues can be identi-
fied and solutions devised ahead of time resulting in
fewer correction notices and rework being required.
The exception recognizes that a preliminary meeting
would not be necessary for a repair or alteration level
for one project based on the fact that this level of
work is not complicated or involved.

[A] 104.2.2.1 Building evaluation. The code official is
authorized to require an existing building to be investigated
and evaluated by a registered design professional based on
the circumstances agreed upon at the preliminary meeting.
The design professional shall notify the code official if any
potential nonconformance with the provisions of this code is
identified.

«» This section authorizes the code official to have an
existing structure investigated and evaluated by a
design professional. Existing structures may have
some structural problems that are not immediately
visible. The ability to call in an experienced design
professional to aid in the proper evaluation of an
existing structure is invaluable.

[A] 104.3 Notices and orders. The code official shall issue
necessary notices or orders to ensure compliance with this
code.

«» An important element of code enforcement is the nec-
essary advisement of deficiencies and correction,
which is accomplished through written notices and
orders. The code official is required to issue orders to
abate illegal or unsafe conditions. Section 115.3 con-
tains additional information for these notices.

[A] 104.4 Inspections. The code official shall make the
required inspections, or the code official shall have the
authority to accept reports of inspection by approved agen-
cies or individuals. Reports of such inspections shall be in
writing and be certified by a responsible officer of such
approved agency or by the responsible individual. The code
official is authorized to engage such expert opinion as
deemed necessary to report upon unusual technical issues that
arise, subject to the approval of the appointing authority.

+ The code official is required to make inspections as
necessary to determine compliance with the code or
to accept written reports of inspections by an
approved agency. The inspection of the work in prog-
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ress or accomplished to date is another significant
element in determining code compliance. While a
department does not have the resources to inspect
every aspect of all work, the required inspections are
those that are dictated by administrative rules and
procedures based on many parameters, including
available inspection resources. In order to expand the
available resources for inspection purposes, the code
official may approve an agency that, in his or her
opinion, is objective and competent, has adequate
equipment to perform any required tests, and
employs experienced personnel educated in conduct-
ing, supervising and evaluating tests and inspections.
When unusual, extraordinary or complex technical
issues arise relative to building safety, the code offi-
cial has the authority to seek the opinion and advice
of experts. Since this usually involves the expenditure
of funds, the approval of the jurisdiction’s chief execu-
tive (or similar position) is required. A technical report
from an expert requested by the code official can be
used to assist in the approval process.

[A] 104.5 I dentification. The code official shall carry proper
identification when inspecting structures or premises in the
performance of duties under this code.

+ This section requires the code official (including, by
definition, all authorized designees) to carry identifi-
cation in the course of conducting the duties of the
position. This removes any question as to the pur-
pose and authority of the inspector.

[A] 104.6 Right of entry. Where it is necessary to make an
inspection to enforce the provisions of this code, or where the
code official has reasonable cause to believe that there exists
in a structure or upon a premises a condition that is contrary
to or in violation of this code that makes the structure or
premises unsafe, dangerous, or hazardous, the code official is
authorized to enter the structure or premises at reasonable
times to inspect or to perform the duties imposed by this
code, provided that if such structure or premises be occupied
that credentials be presented to the occupant and entry
requested. If such structure or premises be unoccupied, the
code official shall first make a reasonable effort to locate the
owner, the owner’s authorized agent or other person having
charge or control of the structure or premises and request
entry. If entry is refused, the code official shall have recourse
to the remedies provided by law to secure entry.

“ The first part of this section establishes the right of
the code official to enter the premises in order to
make the permit inspections required by Section
109.3. Permit application forms typically include a
statement in the certification signed by the applicant
(who is the owner or owner's agent) granting the
code official the authority to enter areas covered by
the permit in order to enforce code provisions related
to the permit. The right to enter other structures or
premises is more limited. First, to protect the right of
privacy, the owner or occupant must grant the code
official permission before an interior inspection of the
property can be conducted. Permission is not
required for inspections that can be accomplished

from the public right-of-way. Second, such access
may be denied by the owner or occupant. Unless the
inspector has reasonable cause to believe that a vio-
lation of the code exists, access may be unattainable.
Third, code officials must present proper identification
(see Section 104.5) and request admittance during
reasonable hours—usually the normal business
hours of the establishment—to be admitted. Fourth,
inspections must be aimed at securing or determining
compliance with the provisions and intent of the regu-
lations that are specifically in the established scope of
the code official’'s authority.

Searches to gather information for the purpose of
enforcing the other codes, ordinances or regulations
are considered unreasonable and are prohibited by
the Fourth Amendment to the U.S. Constitution.
“Reasonable cause” in the context of this section
must be distinguished from “probable cause,” which
is required to gain access to property in criminal
cases. The burden of proof establishing reasonable
cause may vary among jurisdictions. Usually, an
inspector must show that the property is subject to
inspection under the provisions of the code; that the
interests of the public’s health, safety and welfare
outweigh the individual's right to maintain privacy;
and that such an inspection is required solely to
determine compliance with the provisions of the
code.

Many jurisdictions do not recognize the concept of
an administrative warrant and may require the code
official to prove probable cause in order to gain
access upon refusal. This burden of proof is usually
more substantial, often requiring the code official to
stipulate in advance why access is needed (usually
access is restricted to gathering evidence for seeking
an indictment or making an arrest); what specific
items or information is sought; its relevance to the
case against the individual subject; how knowledge of
the relevance of the information or items sought was
obtained; and how the evidence sought will be used.
In all such cases, the right to privacy must always be
weighed against the right of the code official to con-
duct an inspection to verify that public health, safety
and welfare are not in jeopardy. Such important and
complex constitutional issues should be discussed
with the jurisdiction’s legal counsel. Jurisdictions
should establish procedures for securing the neces-
sary court orders when an inspection is deemed nec-
essary following a refusal.

[A] 104.7 Department records. The code official shall keep
official records of applications received, permits and certifi-
cates issued, fees collected, reports of inspections, and
notices and orders issued. Such records shall be retained in
the official records for the period required for retention of
public records.

“ In keeping with the need for efficient business prac-
tices, the code official must keep records pertaining
to permit applications, permits, fees collected, inspec-
tions, notices and orders issued. Such documentation

2015 INTERNATIONAL EXISTING BUILDING CODE® COMMENTARY

1-6
® Copyright © 2015 ICC. ALL RIGHTS RESERVED. Accessed by David Dammon on Jun 21, 2017 12:30:52 PM pursuant to License Agreement with ICC. No further reproduction or
| NTER NAT'[] NAI. CODE COUN c IL distribution authorized. ANY UNAUTHORIZED REPRODUCTION OR DISTRIBUTION IS A VIOLATION OF THE FEDERAL COPYRIGHT ACT AND THE LICENSE

AGREEMENT, AND SUBJECT TO CIVIL AND CRIMINAL PENALTIES THEREUNDER.



provides a valuable resource if questions arise
regarding the department’s actions with respect to a
building. The code does not require that construction
documents be kept after the project is complete. It
requires that other documents be kept for the length
of time mandated by the jurisdiction or state laws or
administrative rules for retaining public records.

[A] 104.8 Liability. The code official, member of the Board
of Appeals, or employee charged with the enforcement of this
code, while acting for the jurisdiction in good faith and with-
out malice in the discharge of the duties required by this code
or other pertinent law or ordinance, shall not thereby be ren-
dered civilly or criminally liable personally and is hereby
relieved from personal liability for any damage accruing to
persons or property as a result of any act or by reason of an
act or omission in the discharge of official duties.

++ The code official, other department employees and
members of the appeals board are not intended to be
held liable for those actions performed in accordance
with the code in a reasonable and lawful manner. The
responsibility of the code official in this regard is sub-
ject to local, state and federal laws that may super-
sede this provision.

[A] 104.8.1 Legal defense. Any suit or criminal complaint
instituted against an officer or employee because of an act
performed by that officer or employee in the lawful discharge
of duties and under the provisions of this code shall be
defended by legal representatives of the jurisdiction until the
final termination of the proceedings. The code official or any
subordinate shall not be liable for cost in any action, suit, or
proceeding that is instituted in pursuance of the provisions of
this code.

«+ This section establishes that code officials (or subor-
dinates) must not be liable for costs in any legal
action instituted in response to the performance of
lawful duties. These costs are to be borne by the
state, county or municipality. The best way to be cer-
tain that the code official’'s action is a “lawful duty” is
always to cite the applicable code section on which
the enforcement action is based.

[A] 104.9 Approved materials and equipment. Materials,
equipment, and devices approved by the code official shall be
constructed and installed in accordance with such approval.

“ The code is a compilation of criteria with which materi-
als, equipment, devices and systems must comply to
be suitable for a particular application. The code offi-
cial has a duty to evaluate such materials, equipment,
devices and systems for code compliance and, when
compliance is determined, approve the same for use.
The materials, equipment, devices and systems must
be constructed and installed in compliance with, and
all conditions and limitations considered as a basis
for, that approval. For example, the manufacturer’s
instructions and recommendations are to be followed
if the approval of the material was based, even in part,
on those instructions and recommendations. The
approval authority given the code official is a signifi-
cant responsibility and is a key to code compliance.
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The approval process is first technical and then
administrative and must be approached as such. For
example, if data to determine code compliance are
required, such data should be in the form of test
reports or engineering analysis and not simply taken
from a sales brochure.

[A] 104.9.1 Used materialsand equipment. The use of used
materials that meet the requirements of this code for new
materials is permitted. Used equipment and devices shall be
permitted to be reused subject to the approval of the code offi-
cial.

+ The code criteria for materials and equipment have
changed over the years. Evaluation of testing and
materials technology has permitted the development
of new criteria that the old materials may not satisfy.
As a result, used materials are required to be evalu-
ated in the same manner as new materials. Used
materials, equipment and devices must be specifi-
cally approved by the code official as being equiva-
lent to that required by the code if they are to be used
again in a new installation.

[A] 104.10 M odifications. Wherever there are practical diffi-
culties involved in carrying out the provisions of this code,
the code official shall have the authority to grant modifica-
tions for individual cases upon application of the owner or
owner’s authorized representative, provided the code official
shall first find that special individual reason makes the strict
letter of this code impractical, the modification is in compli-
ance with the intent and purpose of this code and such modi-
fication does not lessen health, accessibility, life and fire
safety, or structural requirements. The details of action grant-
ing modifications shall be recorded and entered in the files of
the Department of Building Safety.

+» The code official may amend or make exceptions to
the code as needed where strict compliance is
impractical. Only the code official has authority to
grant modifications. Consideration of a particular diffi-
culty is to be based on the application of the owner or
owner’s authorized agent and a demonstration that
the intent of the code is accomplished. This section is
not intended to permit setting aside or ignoring a
code provision; rather, it is intended to provide for the
acceptance of equivalent protection. Such modifica-
tions do not, however, extend to actions that are nec-
essary to correct violations of the code. In other
words, a code violation or the expense of correcting
one cannot constitute a practical difficulty.

[A] 104.10.1 Flood hazard areas. For existing buildings
located in flood hazard areas for which repairs, alterations
and additions constitute substantial improvement, the code
official shall not grant modifications to provisions related to
flood resistance unless a determination is made that:

1. The applicant has presented good and sufficient cause
that the unique characteristics of the size, configuration
or topography of the site render compliance with the
flood-resistant construction provisions inappropriate.

2. Failure to grant the modification would result in excep-
tional hardship.
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3. The granting of the modification will not result in
increased flood heights, additional threats to public
safety, extraordinary public expense nor create nui-
sances, cause fraud on or victimization of the public or
conflict with existing laws or ordinances.

4. The modification is the minimum necessary to afford
relief, considering the flood hazard.

5. A written notice will be provided to the applicant spec-
ifying, if applicable, the difference between the design
flood elevation and the elevation to which the building
is to be built, stating that the cost of flood insurance
will be commensurate with the increased risk resulting
from the reduced floor elevation and that construction
below the design flood elevation increases risks to life
and property.

+» This section addresses additional requirements for all
buildings and structures in designated flood hazard
areas. These areas are commonly referred to as
“flood plains” and are shown on a community’s Flood
Insurance Rate Map (FIRM), prepared by the Federal
Emergency Management Agency (FEMA), or other
adopted flood hazard map. Through the adoption of
the code, communities meet a significant portion of
the flood plain management regulation requirements
necessary to participate in the National Flood Insur-
ance Program (NFIP). To participate in the NFIP, a
jurisdiction must adopt, in addition to the flood-resis-
tant requirements found in the code, Appendix G,
Flood-Resistant Construction, of the IBC, or a flood
plain management ordinance that contains, at a mini-
mum, the provisions contained in Appendix G. In
either case, flood plain management requirements
must be applied for all existing buildings located in
flood hazard areas for buildings undergoing repairs,
alterations and additions that constitute substantial
improvements. The code official may grant modifica-
tions to the provisions of this section for any of the
five reasons listed in Section 104.10.1.

[A] 104.11 Alternative materials, design and methods of
construction, and equipment. The provisions of this code
are not intended to prevent the installation of any material or
to prohibit any design or method of construction not specifi-
cally prescribed by this code, provided that any such alterna-
tive has been approved. An alternative material, design, or
method of construction shall be approved where the code offi-
cial finds that the proposed design is satisfactory and com-
plies with the intent of the provisions of this code, and that
the material, method, or work offered is, for the purpose
intended, not less than the equivalent of that prescribed in this
code in quality, strength, effectiveness, fire resistance, dura-
bility and safety. Where the alternative material, design or
method of construction is not approved, the code official shall
respond in writing, stating the reasons the alternative was not
approved.

++ The code is not intended to inhibit innovative ideas or
technological advances. A comprehensive regulatory
document, such as a building code, cannot envision
and then address all future innovations in the indus-

try. As a result, a performance code must be applica-
ble to and provide a basis for the approval of an
increasing number of newly developed, innovative
materials, systems and methods for which no code
text or referenced standards yet exist. The fact that a
material, product or method of construction is not
addressed in the code is not an indication that such
material, product or method is intended to be prohib-
ited. The code official is expected to apply sound
technical judgment in accepting materials, systems or
methods that, while not anticipated by the drafters of
the current code text, can be demonstrated to offer
equivalent performance. By virtue of its text, the code
regulates new and innovative construction practices
while addressing the relative safety of building occu-
pants. The code official is responsible for determining
if a requested alternative provides the equivalent
level of protection of public health, safety and welfare
as required by the code.

The last sentence is similar to that included in Sec-
tion 105.3.1 regarding the rejection of a permit appli-
cation. The reason for this additional level of